Abstract -The paper undertakes a policy analysis of the remedy of specific performance. It compares the approach of the Draft Common Frame of Reference with the domestic legal systems of selected common law and civil law countries of the European Union with respect to specific performance. The paper then turns to two dilemmas facing any policy judgment about the availability of the specific performance showing no insurmountable policy argument against the remedy. Afterwards, the remedy of specific performance is placed within the framework of legal certainty. In concluding the paper, a case is be made for the general availability of specific performance as fostering legal certainty within the European legal space.
encompassing the contract law rules (points 4, 5, 24 of the 8 June 2011 Resolution). 4 Under the DCFR the creditor can generally avail himself of the remedy of specific performance, subject to certain exceptions. However, not all countries in the European Union are enthusiastic about the remedy of specific performance. Despite the overall tendency of convergence of the diverging legal systems, 5 a rather small, but quite important minority of States representing the common law world grant the specific performance only in exceptional cases, whereas civil law countries are in general more inclined to allow such a remedy.
The purpose of this paper is to undertake a policy analysis concerning whether it is advisable to adopt the DCFR's favourable position on specific performance, particularly in light of the report of the House of Lords concluding against the harmonization of the general law of contract -including the adoption of specific performance as a primary remedy. 6 Chapter B of the dissertation will compare the approach of the DCFR with the domestic legal systems of selected common law and civil law countries of the European Union with respect to specific performance. Chapter C will turn to two dilemmas facing any policy judgment about the availability of the specific performance. Chapter D will be devoted to the concept of legal certainty. In concluding the dissertation, a case will be made for the general availability of specific performance as fostering legal certainty within the European legal space.
B. COMPARATIVE ANALYSIS
This Chapter will have the initial purpose of providing a brief overview of the remedy of specific performance in the DCFR and three municipal legal systems, namely England and Wales, France and Germany. In addition, the use of the specific performance in the transnational context will be analysed.
DCFR
The DCFR is not a mere reproduction of a particular national legal system. It is an instrument which tends to find acceptable solutions for all legal systems. Despite that, the remedy of specific performance is generally granted to the creditor, something that a civil law jurist would likely to be pleased to find. The DCFR recognises the specific performance of both monetary obligations, including secondary obligations, such as the payment of interest 7 (III. The right to claim specific performance for monetary obligations is not available in cases in which the creditor has not yet performed the reciprocal obligation for which payment will be due and it is clear that the debtor in the monetary obligation will be unwilling to receive performance (III. -3:301(2)), provided that one of the following conditions is met:
(a) the creditor could have made a reasonable substitute transaction without significant effort or expenses; or (b) performance would be unreasonable in the circumstances.
For this exception the drafters of the DCFR provide one example: when the debtor indicated to the creditor his unwillingness to receive the specific performance before the execution has started. 8 As mentioned above, the specific performance for non-monetary obligations, including remedying free of charge of a performance which is not in conformity with the terms regulating the obligation, is in principle permitted (III -3:302) if requested in time (III. -3:302(4)).
The drafters of the DCFR decided to provide for exceptions to the specific performance. This, however, does not affect the award of damages (III -3:303) as the latter question falls under DCFR III. -3:104. The remedy of specific performance is refused in the following three 1. Unlawfulness or impossibility of the performance. The commentary explains that temporary impossibility does not permanently exclude the right to claim specific performance; 9 2. Performance would be unreasonably burdensome or expensive;' 0 or 3. Personal character of the performance.
This third exception derives from the desire to protect human rights and freedoms of the debtor." It can only be relied upon when enforcement would be unreasonable on the facts of the case.1 2 This requirement seems to have been construed narrowly by the drafters of the DCFR. Thus, contracts of employment are said to be generally enforceable provided that the obligation is not 'of a highly personal nature'. 1 3 The Commentary to the Principles of European Contract Law ('PECL') states that the said exception does not cover negative obligations, namely when a person is forbidden from doing something. However, if as a result of such an injunction a person would in fact be forced to execute a positive act, the exception would be triggered.14 Though not mentioned in the text of the DCFR, an order of specific performance would also be refused, when it is not reasonably clear what the debtor is required to do in order to comply with the order.' 5 Aside from these exceptions, the seeming primacy of the specific performance is also undermined by the duty of the creditor to mitigate the 9 ibid 830.
10 As explained by the drafters of the DCFR: 'Burdensome does not mean financially burdensome. It is wider than that. It could cover something which involved a disproportionate effort or even something which was liable to cause great distress, vexation or inconvenience' -ibid 831. " ibid 832. 12 Compare to art. 9:102(2)(b) of the PECL which bluntly fenced all contracts for provision of service or work of personal character off the scope of the remedy of specific performance. 13 loss, particularly regarding fungible goods. Thus, the fact of insisting unreasonably on specific performance in circumstances where the creditor could have made a reasonable substitute transaction without significant effort or expense would preclude the creditor from claiming the increased losses (III -3:302(5)).
The DCFR arguably gives full effect to parties' agreement on remedies due to its recognition of the principle of party autonomy (DCFR II -1:102). Party autonomy is, however, moderated by the prohibition to impose unfair contract terms, by the principles of good faith and fair dealing (III -3:105) and arguablyl 6 by the impossibility of changing the procedure and enforcement of obligations by mutual consent (DCFR I -1: 10 1(2)(h)).
English Law
Unlike civil law countries, in common law countries remedies precede and do not necessarily follow the content of rights.' 7 This partially explains the situation whereby specific performance is not the usual and natural consequence of a contractual commitment under English law. This limited availability of specific performance is also explained by the fact that non-compliance with a judicial order of specific performance would result in contempt of court. The sanction of the contempt of court is quite harsh so that the remedy should only be awarded with caution. 1 9
It is a well-established rule in English law that the default remedy for the breach of contract is the award of damages, except for cases when damages are not an adequate remedy. G. Jones qualifies 'the formula of the adequacy of damages as a chameleon one'. A. Farnsworth argues that the test of adequacy of damages has lost its dominant importance; nowadays, common law courts compare remedies in terms of their effectiveness in granting protection to the 26 injured party.
The trend towards greater availability of specific performance is also evidenced by the process of removing some bars to specific performance (e.g. -the requirement of mutuality). 27 However, this liberal tendency seems to have been stopped by the case of Co-Operative v Argyll in which Lord Hoffman stated that the remedy of specific performance is 'an exceptional remedy' and limited the availability of specific performance of contracts for pursuing activities.28 This case was criticised on the ground that the specific performance needs to be refused if it causes undue hardship rather than 29 because it falls into a pre-determined category of contracts.
Notwithstanding the traditional reluctance to grant specific performance, English law echoes certain provisions of the DCFR. Firstly, English law recognises the non-discretionary character of an action for an agreed sum.30 However, unlike the DCFR, under English law the payment extended in time (periodical payment of annuities) is subject to discretionary powers of the court.31 The contract to lend money is not qualified as a contract to pay a specified sum of money; therefore, an order of specific performance would not be granted, provided damages are an adequate remedy. 32 In addition, s. 49 of the Sale of Goods Act (1979) does not recognize the right of the seller to sue for the price of the title that has not passed to the buyer. the debtor may continue performance and require the payment provided that the performance may be carried out without co-operation by the other party, the performing party has a legitimate interest in performance and that such continuation should not breach the duty to mitigate losses. 35 Subsequent cases emphasise the ability of the creditor to stop the debtor from going ahead with the performance of the contract.36
English courts would not order performance when the costs of performing an obligation would be disproportionate to the benefits to be received by the debtor. 37 In Co-operative v Argyll, the House of Lords rejected the obligation to operate an unprofitable business. However, the strict approach of this case should not be accepted wholesale. In Rainbow Estates Ltd v Tokenhold Ltd, 3 8 the court rejected the application of limiting factors (e.g. -constant judicial supervision or the precision as to the content of duties that need to be performed to satisfy the court's order of specific performance) to the facts of that case considering that those The next exception is the prohibition to impose specific performance of personal character, which would render the performance unreasonable. On several occasions, English courts refused to compel the party to carry out services of personal character unless it was reasonable to do so. 40 The discretionary judicial analysis of the reasonableness takes into account a number of factors such as the hardship suffered by both parties where the personal service is not performed and the degree of judicial superintendence.41 English courts would be more inclined to grant 42 injunctions rather than orders for specific performance, not least because such orders infringe less on debtor's freedom and are supervised 48 Performance will not be impossible if the debtor can force a company, in which he has a majority of shares, to perform the contract (Elliott v Pierson [1948] 1 All ER performance will also be refused when the obligations sought to be enforced require performance of activities abroad or the property in question is situated abroad. 49 Finally, more general doctrines can be used to bar the remedy of specific performance (such as estoppel).o Even when applying the same exception the scope of English exceptions is more expansive. Thus, the exception of 'burdensome performance' in the text of the DCFR seems to be confined only to the person of the creditor, whereas English law takes into account the burden which could be imposed on the wife of the creditor. ' As seen, specific performance is not entirely excluded from English law: a set of circumstances may in certain cases justify the order of specific performance. This position is at odds with the rule in English conflict of laws, which plainly refuses recognition of foreign judgments other than for a 'debt, or definite sum of money', thus excluding specific performance of obligations provided for by foreign judgments.
52
With regard to the freedom of parties to stipulate the remedy before the arising of the dispute, the position of English law is not entirely clear.
5 3 While it seems that courts would be reluctant to enforce partyagreed specific performance clauses, such reluctance is justified by invocation of paternalistic concerns 54 and by the argument that parties cannot oust the power of courts through their private agreement. 5 5 However, there has been made a convincing case for the respect of freedom of parties to agree on remedial terms.56 It is unclear why parties cannot contract on their private matters provided there is no public interest involved in the case (e.g. -specific performance tantamount to slavery or protection of weak parties). Moreover, such an approach would be efficient from the viewpoint of the Coase theorem.
French Law
French law recognises the duty of the debtor mis en demeure ('debtor required by the creditor to comply with his duties') to specifically perform his contractual obligations.
The availability of specific performance depends on the character of the obligation that the debtor promised to perform. For the purposes of granting an order of specific performance, distinction is made between the obligations to 'give' and to 'do' or 'abstain'. The obligations to 'give', including obligations to pay and to deliver goods, 59 are perfectly susceptible of performance. If the goods are fungible and the debtor should first individualise them, the obligation to give is transformed into an obligation to 'do' which is 60 subject to a special regime (see below).
In cases of obligations to 'do' or 'abstain', the principle is reversed: the specific performance is prohibited (Article 1142 of the French Civil Code, qualified by Articles 1143 and 1144) due to concerns relating to the constraint exercised on human personality and the practical inefficiency of any work exercised under constraint.61 The French caselaw 6 2 reversed this principle by recognising specific performance for obligations to 'do' or 'abstain' except in strictly personal contracts. 64 The adoption of latter amendments would strip French courts of the discretionary power they are said to enjoy to control the proportionality of a remedy of specific performance. 65 One of the particularities of the French law is that the specific performance is secured by the imposition of a mechanism of coercion called astreinte. 66 Astreinte consists in imposing a considerably high judicial fine, 'not depending upon damages,' 67 on the debtor who refuses to execute specifically his obligations under the contract. The amount of astreinte is in direct proportion to the time during which the debtor was reluctant to perform his contractual obligations.
8
The astreinte is extremely efficient. While orders of specific performance can face irresistible obstacles to enforcement, astreinte provides a very strong incentive for complying with contractual obligations. Nevertheless, the mechanism of astreinte is not devoid of deficiencies. The award of an astreinte does not depend on the damage caused, thus permitting the astreinte to transform itself in a punitive damage in case the debtor is reluctant to perform his obligations for a considerable period of time. This feature of the astreinte can convert the amount of money to be paid due to a breach of contract into a penal rather than compensatory sanction, 69 which is considered to be non-convenient for the contractual domain. 7 0 The severe character of astreinte is, however, mitigated by discretion of the court to reduce the amount of the provisional astreinte, and, in particular, by Art. 36 of L. 9 juill. 1991 which permits to lift the astreinte when non-performance was induced by 71 extraneous causes.
Impossibility of the performance would preclude any order for specific performance.72 However, French case law does not recognise an exception for exceptionally burdensome or expensive performances 7 3 due to the considerations of the sanctity and immutability of contracts. 7 4 Nor is there any proportionality considerations balancing the interest of the creditor in performance with the expenses incurred by the debtor. Thus, in one case the debtor was ordered to demolish and reconstruct a house because of 33 missing centimetres. 7 5 This approach will give the debtor a strong bargaining power during the negotiations following a judgment for specific performance which could be used to extract from the debtor more damages that have been suffered. 7 6
The proposed reforms to the French civil law, namely Avant-projet Catala and the Draft of the Ministry of Justice, leave the defences available against a claim of specific performance untouched: the economic impossibility of the specific performance (disproportionate character of performance) and the duty to mitigate damages cannot prevent an order of specific performance from being granted. 
German Law
The starting premise of German law is the availability of a claim for specific performance for a breach of an obligation, including contractual obligations ( §241(1) BGB). Unlike DCFR and English law, German law requires from the creditor to grant the debtor a period of grace (Nachfrist) to keep the contract alive 8 o before other remedies (e.g. -damages, termination) can be requested ( § §281(1), 323 BGB).si Consequently, the creditor is primarily restricted to specific performance.82 However, there are exceptions for certain cases ( § §249(2), 281(2), 283 and 323(2) BGB) and the period of grace can be substituted by a warning in other cases ( § § 323(3), 281(3) BGB).
Under German law, the debtor can be released from the duty to perform an obligation specifically in a number of exceptional situations. First, specific performance is not ordered when performance would be objectively impossible ( §275(1) BGB). The scope of §275(1) BGB covers also illegality of performance. 8 4 §275(2) BGB, as a manifestation of the principle of good faith, permits the debtor to avoid specific performance when the performance is grossly disproportionate to the interest in performance of the creditor. 85 to discontinue specific performance if severe hardship has emerged after the order of specific performance was rendered.
Projet de Reforme du Droit des Obligations et de la Prescription ('The Avant-Projet
The debtor is also protected from being forced to execute a personal duty ( §275(3) BGB). When faced with a contract to execute a personal duty, the court should weigh the obstacle to the performance of the debtor against the interest of the creditor in performance. Even if conditions for applying §275(3) BGB are not met, §888(3) of the Civil Procedure Code will exclude the forced enforcement of judgments for non-delegable personal services.
In case of impossibility of performance, other remedies are still available to the creditor (e.g. -damages) 90 provided the requirements of §280 BGB are met. By virtue of §326(1) BGB the creditor would also be exempted from his contractual obligations towards the debtor in case of impossibility subject to an exceptional case when the creditor contributes to the situation of impossibility ( §326(2) BGB). An overview of civil procedural rules is necessary to elucidate the practical application of the remedy of specific performance in Germany. §888 of the Civil Procedure Code provides for sanctions in case the debtor does not comply with his duty to specifically perform the contract. Only when the activity required to perform is dependent exclusively on the will of creditor and cannot be undertaken by a third party, fines and imprisonment can be ordered against the debtor, subject to the principle of proportionality (in case of imprisonment) and ceiling of 25 000 EUR for fines. 9 1 §887 of the Civil Procedure Code requires the debtor to contract for a substitute performance where the obligation to 'do' can be performed by a third party. It is sometimes argued that the primacy of the specific performance in civil law countries is a myth.
92 Nevertheless, it would be rash to qualify specific performance as a myth, because §887 exception is limited to obligations to 'do'. By contrast, the specific performance of contracts to give can be forced.
Two other actions available to the creditor are an action to forbear the debtor from doing something ( §890(1) of the Civil Procedure Code) and the action to force the debtor to pay the money ( §803 of the Civil Procedure Code). 93
Transnational Context
Point 31 of the European Parliament resolution (8 June, 2011) encourages the use of the European optional instrument on contractual obligations within the context of the alternative dispute resolution, allegedly including arbitration. Accordingly, it is necessary to test the position of the DCFR which can form the base for such an optional instrument by reference to the context of international arbitration.
Traditionally, there has been a dichotomy of views about the law applicable to the issue of remedies in arbitration. The common law world used to think about remedies as a procedural issue governed by the lex arbitri. the issue of specific performance may lead to a conflict with the substantive law applicable to the dispute which may have a different approach to the availability of specific performance. On the other side, the civil law system treats remedies as a substantive law issue. This view is supported by Art. 12 of the Rome I Regulation 95 which states that the applicable substantive law will govern the question of remedies, subject to procedural limits of the court, as well as by eminent arbitration scholars. 96 Nevertheless, it is submitted that international commercial arbitration is not a mere procedural mechanism to solve the dispute between merchants. The choice of international arbitration, according to recent studies, impacts upon the content of substantive law that arbitrators apply. Arbitrators tend to apply legal rules independently from national legal systems, 9 7 frequently citing 'general principles of law'. One might here think of the much-debated concept of lex mercatoria.
9 8 It was claimed by a sole arbitrator in Texaco/Calasiatic v Libya that specific performance is a general principle of law. 99 However, the analysis of legal systems above shows considerable discrepancies between legal systems as to whether an order for specific performance should be granted. Nevertheless, it is not necessary for a rule, in our case specific performance, to be a general principle of law to be applied by arbitrators 00 due to the fact that the rules applicable in transnational context are not mere reproductions of provisions of national legal systems.101 Almost all major institutional rules require from arbitrators to give effect to the substantive content of parties' agreement.102 As a result, one could, according to one author, argue that arbitrators have the inherent powerl03 to order specific performance subject to inherent limitations such as intuitu personae character of the obligation.1 0 4
Preliminary Conclusions
The analysis above shows that specific performance is subject to diverging regimes in the legal systems compared. Despite some exceptions which are uncontroversial, such as impossibility, 0 5 the argument that legal systems reach the same results on the practical level with regards to the specific performancel06 appears to be an oversimplification. First, legal systems seem to differ as to the definition of specific performance. The notion of specific performance is broader in French and German laws than under English law. The former encompasses execution of the contract by a third party at the expenses of the creditor (articles 1143-1144 of French Civil Code, §887(1) German Code of Civil Procedure), provided there is a preliminary judicial decision to that effect. 0 7 However, it seems that English courts also have the power to substitute the performance of a debtor by ordering execution by a third party.s 0 8 In addition, the civil law concept of specific performance includes in its scope the negative obligations (prohibitions), which are enforced through negative injunctions, whereas English law does not consider them to be part of specific performance,1 0 9 where they are considered to be a manifestation of the compensation for breach of contract." 0 The DCFR is silent as to the definition of the specific performance. English law seems to have more restrictive approach to the specific performance of monetary obligations than other legal systems."' Except for rules for particular contractsll2 the civil law systems, in contrast to English law (White and Carter v McGregor), 1 13 do not permit the creditor to stop the performance which he is not interested in. 1 14 Turning to the execution of non-monetary obligations, German and French laws, unlike English law," 5 require some form of communication to the debtor about the non-execution of his duties.
It is sometimes argued that substitute performance is the primary remedy in civil law countries. 1 1 6 This conclusion is doubtful taking into account that the existence of a cover transaction will not generally force the creditor to opt for it in most legal systems. 1 7 In English law existence of a cover transaction would point towards adequacy of damages thus preventing an order for specific performance. The duty to mitigate damages is provided for under the DCFR. Interestingly, under English law the creditor needs to mitigate his damage also in case of a claim for performance of monetary obligations," 8 whereas under the DCFR he need only do so for performance of non-monetary obligations.
Exceptions to specific performance are not uniformly applied in different legal systems, and their scopes diverge throughout EU Member States. Though substantive provision in civil law countries may entitle the creditor to sue for specific performance, civil procedural rules can have the effect of restricting the availability of that remedy. 1 1 9 It should be stressed that codification like the DCFR would not be efficacious unless it will be extended to the area of civil procedure, including interim measures. Therefore, the DCFR should provide that the application of procedural rules should not impair the availability of specific performance.
Analysis of arbitration context also supports the need to render the remedy of specific performance generally available.
C. Two DILEMMAS
Two fundamental dilemmas lie at the roots of the policy discussions on the availability of specific performance.1 2 0
Freedom of Debtor vs. Pacta Sunt Servanda
We must first begin by confronting, on the one hand, the freedom of the debtor to execute or to abstain from executing the contract and, on the other hand, the expectations of the creditor'21 and the principle of pacta sunt servanda.1 22 It is quite often argued that ordering specific performance would hinder the personal freedom of the debtor and his right to change his mind.1 2 3 By contracting, the debtor does not undertake definitive commitments as the freedom to contract goes along with the freedom to break promises. that as the transaction is commercial, its purpose is to obtain money thus awarding damages would be an appropriate remedy. It flows from this that in case of consumer contracts, the purpose of the transaction is rather to satisfy the necessities of the consumer which are not always able to be expressed in an award of damages. A person can waive in advance his rights and liberties,1 2 7 including through undertaking contractual obligations, subject to respect of the prohibition of self-enslavement.128 Moreover, the invocation of human rights of the debtor would be contrary to the principle of estoppel. In light of this, the argument that obligations created by voluntary undertaking can be performed only voluntarily is not tenable.1 29 Rather, justice and fairness oblige a party to keep his words.1 3 0
A perusal of the rules of positive law shows that courts strive to balance orders of specific performance with the freedom of debtor. In particular, in cases when the commitments are particularly personal, courts would reject a claim for an order of specific performance. Moreover, the argument of personal freedom works only for a limited category of cases (personal services) and does not cover other instances where specific performance could be requested.131 S. Shavell argues that breach of the contract is not immoral, as the contracts are often incomplete and parties may face situations that have not been foreseen at the moment of the conclusion of the contract.1
Economic Analysis of the Breach of Contract vs. Traditional
Conception of the Breach The second dilemma opposes, on the one hand, the economic approach to the contract breach which advocates the efficient breach of the contract and, on the other hand, the traditional conception of the contract breach which invokes moral and legal arguments to support the general availability of specific performance. The economic approach of the efficient breach departs from the idea that the debtor should breach the contract each time that would lead to a Pareto improvement, i.e. -when the debtor is better off by breaching the contract and performing another transaction while the creditor to the initial contract is not worse off.1 33 This approach is, in principle, well-reasoned. The property, including the contractual claims, has an inherent social functionl 3 4 and agglomeration of efficient breaches would accord with the public interest. Consequently, the private interest of a party needs to be sacrificed, all the more so that the debtor receives full compensation. Ordering specific performance is believed to preclude efficient breaches of contract, assuming that the contracting parties would not be able to renegotiate the contract and as a result the debtor would not be able to buy out his duty to perform. 135 Hence, a 'liability rule" 3 6 imposing an award of damages is considered to be a more efficient remedy for breaches of contract, as it would permit to buy a legal way out of the contract. 1 3 7
It is submitted that this theory is unworkable and defective. The theory of efficient breach has its roots in common law systems and the expansion of the theory from the U.S. law to civil law systems and even to England may face a considerable number of obstacles on the practical level (e.g. -disgorgement remedy aimed at surrendering the gain the debtor received from the 'efficient breach' to the creditor).1 38 For instance, English law permits creditors to recover the profits debtors have gained by breaching agreements.1 3 9 This would discourage the debtor to breach the contract if the additional sum he will receive from a thirdparty will need to be transferred to the creditor. Moreover, a U.S. court, applying English law (Rookes v Barnard [1964] A.C. 1129) , awarded punitive damages for a contractual breach, as debtor's conduct has been calculated by him to make a profit which may well exceed the compensation payable to the plaintiff.1 40 Punitive damages would be a real deterrent for efficient breaches.
It is sometimes inaccurately argued that the exception of severe hardship available under different legal systems compared above is a reflection of the efficient breach theory.141 But that exception needs to be distinguished from the theory of efficient breach as the former sets out a higher threshold, and the opportunity costs do not seem to be part of the test under the severe hardship defence. 142 The theory of efficient breach has provoked extensive debates in the academic circles. Apart from general objections to the economic analysis of law,143 the economic approach to the specific performance has been criticised on grounds of morality and sanctity of contracts.144 It is even doubtful that the theory of efficient breach accounts properly for real economic behaviour. The theory, being part of the neoclassical economical paradigm, assumes that efficiency of a breach would always prompt the debtor to breach the contract. By contrast, behavioural economics 45 questions the assumption of the neoclassical theory that economic actors are always rational.1 46 In the real world, the behaviour of economic actors is not always determined by self-interest but also by a whole range of physical and psychological constraints.
14 7 Economic actors may not breach the contract when it would be efficient to do so due to the concerns of fairness,1 4 8 loyalty to the original creditor and lack of will power. As a result, introduction of the rule on efficient breach would not produce the predicted amount of efficiency in practice.
The lack of sufficient empirical evidence is sometimes invoked to repulse conclusions of the theory of efficient breach as to the alleged ineffectiveness of specific performance and, in particular, as to the prebreach and post-breach transaction costs generated by that remedy.1 4 9
Abstract discussions of transactions costs generated by an order of specific performance seem to be very speculative. In any case, it seems that the transactions costs facing two parties who are already in a contractual relationship are less than the costs of litigation. 150 Followers of the theory of efficient breach contend that it would be more burdensome for the debtor to comply with the order of specific performance, rather than for the creditor to suffer from the contract being broken. 151 Rather, the creditor needs to mitigate the damage caused by the breach of contract' 5 2 by means of obtaining substitute performance.
Others argue that the debtor would be subject to excessive burden only in case of obligations to produce goods, rather than deliver them, as the process of producing goods requires additional efforts and resources, whereas, in case of an obligation to give, the contribution of resources would not excessively burden the debtor.1 5 3
This objection to the specific performance can, nevertheless, be discounted. It obscures the fact that damages awarded to the creditor can in some cases be under-compensatory.1 54 Apart from frustration, vexation 5 5 and reputation in the market which do not in all probability appear in the calculation of damages, there is the issue of costs related to the judicial determination of damages1 56 and of the risk of error in the calculation of damages.1 57 Even when adequate damages are granted, there could be considerable costs incurred in searching for substitute goods or services.' Moreover, the award of damages can be rendered under-compensatory by way of the operation of the principle of Hadley v Baxendalel 59 which limits the damages of the creditor to the foreseeable lOSS.1 6 0 The risk of under-compensation will in some cases force the creditor to incur costs to take additional precautions to cover the risk of the breach of contract. 161 Furthermore, the creditor may encounter practical problems in enforcing the judgment for a monetary award (e.g. -collecting the damages award, the instability of currency rates),1 62 though it remains true that similar enforcement problems may appear in the course of enforcing an order for specific performance.
Turning to the requirement of mitigation of damages, it is argued that the 'duty' to mitigate does not impose any duties in the ordinary meaning of that word (rather, the creditor would be barred from requiring damages if he did not mitigate the loss) and the doctrine of mitigation should not act as a bar for the creditor to claim specific performance. 163 The foregoing analysis leads to the conclusion that, in a (nonnegligible) number of cases, the efficient breach of the contract would not even be efficient according to the Kaldor-Hicks efficiency criterion, definedl 64 as the situation when one party is better off and can transfer compensation to the other party to make it no worse off. This shows that the theory of efficient breach can be biased towards the debtor 6 5 and can ignore the expectations of the creditor.
On closer analysis, the remedy of specific performance is economically efficient. Providing the courts with the power to grant orders of specific performance will shift the burden of quantifying the damage and avoiding any excessive burden on the debtor to the parties who are able to substitute the specific performance order by their postdispute settlement.1 66 That being the case, the debtor would be able to buy out his duty to perform the contract, thus permitting efficient breaches at the end of the day. Leaving the function of quantifying the damage to the parties would also have a distributional effect, partially allocating the price that was proposed by a third-party to the original creditor.' 6 7 The price renegotiated between the debtor and creditor would take into account the sum the new buyer is ready to pay to the debtor, whereas the damages award would have ignored that factor. However, it is correctly ascertained that costs of renegotiation incurred to renegotiate the order of specific performance should not be overlooked.1 6 8 When the costs are so high that no agreement would be reached between the parties, the court must intervene to award money damages.1 6 9 Furthermore, in some markets the third-party would be able to locate the initial creditor of the contract and negotiate with him the option of buying out the specific performancei 7 0 by way of contractual assignment. However, risk-averse third parties may be reluctant to proceed in this way as the assignment carries an element of risk associated with the potential intervention of third parties (e.g. -creditors of the assignor).
The analysis hitherto suggests that, when the transaction costs are not prohibitive, neither of the remedies is efficient per se, as both the damages rule and specific performance permit an efficient breach of the contract. 1 7 1 The real effectiveness of a remedy can be measured only by comparing transaction costs incurred by the parties when negotiating the possibility to buy out the right to specific performance.1 7 2
It has been suggested from an ex ante perspective that the probability of getting what is contracted via the order of specific performance can act as an incentive for the parties to continue contracting in future. 17 3 The parties would feel more confident that no policy considerations of courts would stand in their way of getting what they expected to receive. To this one could object that the possibility of a breach of contract and of a dispute arising at the stage of performance of the contract would not be considered to be realistic in the course of negotiating the contract. It is notable that the Australian Government has recently announced that it would not include any dispute settlement provisions into the Bilateral Investment Treaties signed on its part. This 168 Kronman (n 55). 169 Ulen (n 150) 401-402. decision was supported by the economic analysis to the effect that dispute settlement provisions do not in reality affect the decision taken by investors to invest in Australia. 7 4 These objections notwithstanding, it seems likely that the availability of specific performance may influence the desire to contract when the parties are able to choose the applicable law. The availability of specific performance would not impact the decision to contract when the interested parties do not have any alternative. However, provided the parties can change the regime with minimal costs, they will opt for the general availability of specific performance. 175 Finally, it has been shown above that the EU optional instrument on contractual obligations is intended to be applicable within the context of arbitration. However, arbitrators do not share the concerns and objectives of the judiciary. 176 Efficiency concerns are absolutely valid for state organs such as courts. By contrast, an arbitral tribunal is constituted for the single purpose of litigating the dispute between (generally) two commercial parties. One might question whether a party-constituted tribunal needs to worry about the impact of a remedy upon wider society?
D. LEGAL CERTAINTY
The analysis thus far suggests that there are no insurmountable theoretical objections to the remedy of specific performance. It is submitted in this chapter that the requirement of legal certainty militates in favour of the general availability of specific performance in the European Union. It is a truism that legal certainty, understood as previsibility of the judicial decision to parties to a dispute, is of paramount importance for contracting parties, especially risk-averse contractors.
The need for legal certainty is self-evident in the contractual domain, as the parties committing themselves to obligations need to be able to foresee the fate of such obligations. Certainty about the fate of commitments undertaken by parties would arguably foster the conclusion of contracts. It is likely that the certainty concerns are particularly vigorous within the framework of an internal European common market. It is argued that the process of European integration leads to an increase of legal certainty and minimisation of judicial discretion. The expansion of the European Union law has the effect of shrinking such discretion. This happened in regard to the doctrine of forum non conveniens and to the 'proper law of contract' analysis, both abandonned in favour of Brussels 1177 and Rome I Regulations respectively. Thus, the European Court of Justice in Owusu v Jackson has invalidated the use of the doctrine of forum non conveniens by which English courts retained high degree of discretion as being inter alia contrary to the legal certainty. 7 7 A similar metamorphose has undergone the approach of English courts with regard to the choice-of-forum agreements. 1 7 9 English courts lost the wide discretion they had enjoyed under all mentioned doctrines.
It is submitted that the wave of certainty will reach the remedy of specific performance too. Remedy of specific performance in the DCFR is based on the premise of legal certainty.1s Despite the fact the DCFR is using such vague concepts as 'good faith', 'reasonableness', 'excessive', etc., it provides quite certain solutions for the issue of remedies. Existence of flexible rules directing the process of ordering specific performance is not incompatible with the certainty in remedies' 8 ' and does not qualify as judicial discretion.' 82 The situation is different under English law. English law has always underlined the fact that judges granting the order for specific performance, a type of equitable remedy, have discretionary power to do depends on the infinitely variable facts of the individual case. Although statements of the principles on which the discretion ought to be exercised in some particular area are often authoritative, they are principles of practice rather than of law, whose application may be rendered inappropriate by the finest of factual variations between one case and another. 85 It would be inconceivable to import a common-law type of judicial discretion in a codified, civil-law-type instrument such as the DCFR. Judges in the countries of civil law are more used to applying straightforward provisions of civil codes, rather than utilising a high degree of discretion.
It by no means follows, however, that granting discretion to judges is worse than the more straightforward and mechanical approach of civil law countries. Nevertheless, the rule on specific performance must be seen within the context of European integration and creation of internal market. The desire to create a common market requires to adjust the judicial process to the necessities of European common market and to sacrifice some national law particularities. Legal certainty will certainly contribute to the promotion of internal market, which is one of the principles of European Union and also underlies the DCFR project.186
The reasoning above suggests that the territorial scope of application of the DCFR shall be limited to the territory of the European Union territory, considering that the English traditional approach is only abandoned for the sake of providing legal certainty within the European legal space. In other cases, the traditional English approach shall be left untouched. For this reason, the desire of the European commission to extend the DCFR to domestic issues' 8 8 should be doubted. It should be observed that non-discretionary specific performance is already adopted on the EU sector-specific level. Directive 1999/44/EC of the European Parliament and of the Council of 25 May 1999 on certain aspects of the sale of consumer goods and associated guarantees vests the creditor with the right to require repair and replacement of goods (Art. 3(3) ). 189 Nonetheless, the question of whether the latter Directive trumps the reluctance of English law to afford specific performance and the desire to keep discretionary powers is still moot,1 90 and a review of the general English approach towards specific performance is advised.191
E. CONCLUSION
The analysis offered in this dissertation favours the general availability of specific performance. Legal systems vary in their approaches to the availability of the said remedy. As a result, one of the approaches needs to be preferred, if the route of Europeanisation is undertaken. Having shown that the theoretical objections to the specific performance can be overcome, it was stressed that the remedy of specific performance fosters legal certainty which is a necessary prerequisite for the construction of an internal common market. A quotation from the House of Lords neatly concludes the point:
Although the list [of divergences from English law] contains topics of fundamental importance, it is important to remember that the DCFR represents a compromise between lawyers coming from different legal systems. It is not only English law that would have to undergo changes if the CFR were to be adopted as a legally binding instrument. Other legal systems would have to adapt as well.
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